gkﬁhrn gy General

STATE CAPITOL
Phoenix, Arizona 83007

Robert K. Corbin

Mr. Michael G. Prost 4/9/[57:};
Deputy County Attorney ﬁg? g~
Office of the County Attorney . }:?%h

of Coconino County ;
Coconino County Court House égf
Flagstaff, Arizona 86001 4 54/
: Re: 181-051(R81~018)

Dear Mr. Prost:

We have reviewed your January 28, 1981 concurrence
with an opinion dated December 30, 1980, written by the law
firm of Mangum Wall, Stoops & Warden, legal counsel to the
Flagstaff public schools. Because the question whether a
student qualifies as a "handicapped child" within the purview
of A.R.S, § 15-761.4 (formerly A.R.S. § 15-1011.3) necessarily
depends upon the particular facts of each specific situation,
we cannot review individual cases. We are revising your
opinion, however, to set forth the criteria which must be met
before a student can be counted as a "handicapped child" under
A.R.S5. § 15-761.4.

The child must be evaluated and receive an v
Individualized Education Program (IEP) pursuant to A.R.S.
§ 15-766 (formerly A.R.S. § 15-1013) and A.C.R.R. R7~2-401.D.
The IEP must satisfy the definition of "special education"
under A.R.S. § 15-761.5 (formerly §15-1011.5). The child must
also receive services, whether instructional or ancillary, from
-a_teacher certificated in special education. See 20 U.S.C.
§ 1401.16; A.R.S. §§ 15-201.A.4 and 15-761.5 (formerly A.R.S.
§ 15-1011.5). 1If a child is able to receive an appropriate
education without requiring any services from a certificated
special education teacher, he is not "handicapped,"” within the
scope of A.R.S. § 15-943 (formerly A.R.S. § 15-1202.05.2).

Because, as we mentioned, the answer to the posited
question depends upon specific fact situations, individual
cases can be resolved only through discussion between school
districts and the State Department of Education, subject to
judicial review.

Sincerely,

ok ke

BOB CORBIN
Attorney General
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'(ﬂmmhtg Attorney

COCONINO COUNTY

COCONINO COUNTY COURT HOUSE
Fiagetafl, Arizons 86001 :
774-6011

January 28, 1981 |~30-8/ po

POLLARD
The Hon. Robert K. Corbln

R81- 018
Attorney General

JOHN VERKAMP
COUNTY ATTORNEY

- 1700 West Washington - | EDUCAHON OP,MON

State Capitol Building

Phoenix, AZ 85007 . | -} ISSUE NO LATER THAN
' : S RE: 1Inclusion of Phy51cal]y Handicq pual 8’/
e §§udents Ln‘SQgg;al_~nggglgn CoIrSTtTr

Dear Mr. Corbin-

In accordance with A.R.5. §15- 122(B), I am
submlttlng the enclosed school opinion regarding the
above sub3ect for your review.

ThlS opinion was prepared for the Flagstaff
School District by the law firm of Mangum, Wall, Stoops &
Warden, and this office concurs in that opinion. You should
be aware that this matter arose from an audit of the Flag-
staff School District by the Department of Education. As a
result of that audit, the Flagstaff School District was not
permitted to count two wheelchair students in its special
education census. This office believes that the interpreta-
tion of the law by the Department of Education in this matter
is in conflict with the plain language of the spec1al educa-
tion statutes in Title 15 for the reasons stated in the en-~
closed opinion. We are requesting your concurrence. as to that

opinion.
v o - Please call me if you have any questions about this
“matter. ' :
Yours very truly,
Mlchael G. Prost
Deputy County Attorney
MGP/bk

cc: Dr. David Williams g
Mr. A. Dean Pickett, Esq.

~Enclosure
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COCONINO COUNTY

COCONING COUNIY COURT HOUSE
Flagstaft, Arirona BOOO1 R 8 ‘l - 0 j 8
7745011 . a. .

January 27, 1981

Dr. David Williams

" Superintendent
Flagstaff Public Schools
701 North Kendrick
Flagstaff, AZ 86001

RE: Inclusion of Phy51cally Handlcappgd Students
; in Special Education Census
Dear Dr. Williams: . _ : o :
~ I have carcfully reviewed the opinion regarding
the above sibject which was written by your attorney, Mr. A.
Dean Pickett of the law firm of Mangum, Wall, Stoops & Warden,
on December 30, 1980, . In addition, T havo’dl%CUSde the under- .
‘ lying facts with both you and Mr. Pickett. This letter is to
inform you that this office concurs with the written opinion
of Mr. Pickett on this subject.

In accordance with AL .S. §1)~122(B) and pursuant
to your request, I am forwardlng a copy of Mr. Pickett's
oplnlon to the Attorney General for his early concurrence.

Very'truly yours,
: -2

K - A e L
//<7=/ R SRV _._%ﬂ_)

P (.;/.'/'_,é /
Michael G. Prost : ’
Deputy County Attorney

cc: llon. Robert K. Corbin &
Mr. A. Dean Pickett, Esqg.
- Enclosure _ ' : ' .

MGP/bk
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MANGUM, WALL, STOOPS & WARDEN :
ATTORNEYS AT LAW : .
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DANIELL J. STOOPS
ROBCRT W. WARDEN . C
GEFALD W. NALOURS FLAGSTAFF, ARIZONA UL:(J(')-.’
JAMECS H.LUNDY
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RICHARD £.CHAMBLISS

O nox 10

H. KA MARIGUTA
OF COUNSEL
|e6oe} 7796664

1.9‘1 , R81_ 018

.J}lntuiry 7,

John G. Verkamp I11, Esq.
Coconino County Attorney
Coconino County Courthouse
Flagstaff, AZ 86001

,:RE: Oplnlon Rendered to Ilagstaff Public Schools:

- Dear Mr. Verkamp

{This firm is. legal counsel to the Flagstaff Unlfleo

School District. We recently rendered the enclosed opinion
to Dr. David Williams, SupellnLendLnt concerning inclusion
of phy51cd]ly handl(appgd students in the special education
census. Dr. Williams has requested that we forward the-
opinion to you for your review, and if appropriate, concur-

. ‘ rence, after which it is our request, and his, that you
transmit your opinion to the Attorncy General for his review
in accordance with A.R.S. §15-122.8

Thank you very much for your kind assistance in
EhlS matter. - : '

Yours very truly;<
MANGUIM, WALL, STOOPS & WARDEN
. ’ i /:j_ . . /’;’: ;\> /.
. YN L (f'(‘,./éj
A. Dean Plckctt '
“ADP/1lh

cc: Dr; David A. Williams
Encl. ' '
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MANGUM, WALL, STOOPS & WARDEN
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: . OF COUNSEL
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A. DEAN PICKETT
RICHARD E.CHAMBLISS

December 30, 1980 :
‘ T
EDUCATION OPINION R8f~ /2)18

Dr. David Williams, Supt. ISSUE NO LATER THAN |

Flagstaff Public Schools 3-3/-9)

701 N. Kendrick
Flagstaff,‘AZ -86001

RE: Inclusion of Physically Handicapped Students
in Special Educarion Census. : )

Dear Dr. Williams:

You have requested our legal opinion concerning
the following question: ' : :

1s a student classified as a 'handicapped
- child' by virtue of being 'physically
, . handicapped', as defined in A.R.S. §15-

' , - 1011.3., to be included in the 'student
count' provided for in A.R.S. §15-1202.05.2.,
as a handicapped student, where such student
does not receive - instruction from a,desig-

- nated special education téacher, but rather,
with the receipt of ancillary services from
the school district, receives education. in
the normal classroom setting?

As a starting point, the statutes prescribé the
definition of handicapped child, at §15-1011.3. 'as:

fal] A child of lawful school age who due
to present. physical, mental or emotional
characteristics or a combination of such b
characteristics is not afforded the oppor- ,
“tunity for all-around adjustment and progress .
in regular classroom instruction and who - -
needs special instruction, special ancillary
services or both to achieve at levels commen-
surate with his abilities. Handicapped child
- includes the following: - "

A ~ (f) ‘physically handicapped' means
, : i a child who has a physical handicap
or disability, as determined by




MANGUM, WALL, STOOPS & WARDERN

D. Williams - | - _
December 30, 1980 - R81- 018
Page 2 - ' -

evaluation pursuant to §15-1013,
which impedes his educational
progress in the regular class-
room situation without the
support of special classes or
special services designed to :
promote his educational develop-
ment, and whose intellectual
development is such that he is
capable of being educated through
a modified instructional environ-
ment . A '

" There are ten.sub—categoriés'under the definition of "handi-
capped child", including '"physically handicapped" among them:

(a) Educable mentally handicapped
(b) Seriously emotionally handicapped
(c) Hearing handicapped s :
(d) Homebcund or hospitalized
-(e) Multiple handicapped
(f) Physically handicapped
(g) Learning disabled
(h) 'Speech handicapped
(1) Trainable mentally handicapped
(j) Visually handicapped '
» N
'The definition of "physically handicapped" is sig-
nificant in that it would include the student in need of
- "special classes'", but in addition would include within its
- .definition a student whose needs can be met solely through
the provision of 'special services designed to promote his
educational development.'" Going back to the general defini-
tion of "handicapped child" such a student would include not
only one who needs '"special instruction', but also a student
simply in need of "special ancillary services...to achieve
at levels commensurate with his abilities." : :

_ These definitions are followed by §15-1017.A.,
which provides: B -

All students as defined by §15-1011
shall be included in the entitlement
to state aid computed as provided in .
-Chapter 12, Article 1 of this title
. and apportionment made as provided in
§15-1212. [Emphasis added]. ’
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D. Williams

December 30, 1980 : B - N
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Thus, no exceptions are made. for any of the ten categories

of "handicapped child", nor is a distinction drawn between
students attending special classes and students enrolled

in the regular classroom setting with the assistance of .
ancillary services. '

The "entitlement to state aid" mentioned in §15-1017
is computed based upon a '"student count" and is used, together
with other totals, to calculate the 'base support level' pro-
vided for in §15-1201.05. Different weights are assigned,
depending upon the nature of the program provided for handi-

~capped students. The programs described for physically handi-
capped. students are included within the "group B' category, .
defined in §15-1202.02.B.8. Within that particular category.
there are twe sub-categories, those for physically handicapped
resource programs ("PH-R"),and for physically handicapped self-
contained programs ("PH-SC").

Once the '"base support-level" is .calculated, using
- the student count for all handicapped students, as required
by §15-1017.A., further mathematical calculations are per-
- formed, based upon these basic figures, after which the State
. Board of Education is required to '"apportion state aid from
appropriations made for such purpose to the several counties
on the basis of state aid entitlement for the common, high
and unified school districts in each county', as required
by §15-1212, !

The only apparent restriction, in the caseAbf hand-
icapped students, is found at §15*1202.10.F:

L The additional weight for state aid
— purposes given to special education
' ‘as provided in §15-1202.05 shall be
given to school districts only if
special education programs comply
-with the provisions of Chapter 10
of thies title and the conditions
and standards prescribed by the
superintendent of public instructien:
“pursuant to rulesaad regulations of v
the State Board of Education for ' .
pupil identification and placement '
‘pursuant to §§15-1013 and 15-1014,

These latter two sections provide for evaluation and review:
. of special education placements for students. It should be
’ ‘ ' noted that the term "special education', defined in §15-1011.5.,
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is broad ranging, and includes "the adjustment of the environ-
mental factors, modification of school curricula and adaptation
of teaching methods, materials and techniques to provide educa-
tionally for those children who are gifted or handicapped to
such an extent that they do not profit from the regular school
curricula or need special education services in order to profit.

: - In summary, among the many criteria for determining
whether a student is to be included within the "student count"

~as '"'physically handicapped", and thus to qualify the school

district to receive state aid to assist in that student's .

~education, there is no requirement that the student be re-

ceiving instruction from a special education teacher. The
only requirements are that a student fits the definitions of
"handicapped child" and'physically handicapped", found in
§15-1011, that the program provided for such a student by
the school district meets the definition of '"special educa-
tion'" found in that section, and that the program meets the
requirements of 15-1202.10.F, requiring compliancé with
state stanllards for -special education programs and for evalu-
ation techniques. This conclusion is required by §15-1017.A.
which requires that "all students as defined by 15-1011" are
to be included in the entitlement to state aid :

: The question has been raised whether the exclusion
of students who are not instructed by special gducation
teachers is required by the legislative intent of the Arizona
legislature. Although we do not have before us any statements
of such legislative intent, beyond those clearly expressed in
the statutes, a further inquiry in this area, under the cir-
cumstances here, is not required in view of the clarity of
the statutory language. It is a general rule of statutory
interpretation that if the  language of the statute is plain
and unambiguous, and can be given but one meaning which does
not lead to an impossibility or absurdity such as cannot be
contemplated that the legislature intended, courts will fol-
low that meaning. Garrison v. Luke, 52 Ariz. 50, 78 P2d 1120
(1938). "In determining the intent of the legislature, the
words of the statute are to be given their ordinary meaning:,
unless it appears from the context that a different meaning
should control." State v. Schoner, 121 Ariz. 528, 591 P2d
1305 (App. 1979). M

: The statutes prescribing the definition for '"hand-
icapped" students, and providing for their inclusion in
calculations for state entitlement, are clear on .their face.
Where §15-1017.A. calls for inclusion of "all" students as

~so defined, and the statute does not, either directly or by

implication, exclude students who may not be receiving instruc-
tion from a special education teacher, the statutes are clear.



Y
w a0 s

LI

’

MANGUM,wAu;sTeops5(WARDeN _ _ .
‘D. Williams | R R81- 018

: December 30, 1980
' e Page 5 '

on their face, and the 1egislative intent is well expressed
there. : ' o :

As a final note, the educatlon of handlcapped stu-
dents in the normal classroom setting by regular instructors
is specifically called for in the leglblatlon whenever pos-
sible. Sectlon 15-1015.A. provides:

The governlng board of each school
. district or the county school super-
intendent shall:

-3, To the extent practicable, educate
‘handicapped children in the regular
‘education classes. Special classes,
‘separate schooling or other removal
- jof handicapped children from the
iregular educational environment shall
occur only if, and to the extent-that
lthe nature or severity of the handlcap
‘ B is such that education in regular
T - classes, even with the use of supple-
‘ ' il mentary aids and services, cannot be
accomplished eatlsfactorlly

It was clearly not the 1eglslature s intent tq specifically
-encourage education by regular instructors in ’a normal class-
room setting, while at the same time prohibit state funding
necessary to support such programs, but provide such fund-
ing only when the handicapped student is segregated and
lnstructed by special education teachers.

_ . If you have any further questlons on these matters,
please contact us, ' .

‘Very truly yours,

MANGUM, WALL, STOOPS & WARDEN
(7O ol
- A, Dean Pickett

~ ADP/1h



